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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510. )

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of- each
month.

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 16

Restriction of importation of Meat -
From Australia '

AGENCY: Foreign Agricultural Service,
USDA. ‘

ACTION: Final rule.

SUMMARY: This rule amends Subpart A
of Part 16 of Title 7 of the Code of
Federal Regulations to limit the
importation of certain meats from
Australia during calendar year 1983.
This rule is necessary to carry out the
voluntary agreement entered into by
Australia with the United States
pursuant to Section 204 of the -
Agricultural Act of 1956, as amended.

EFFECTIVE DATE: November 28, 1983. See
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
John E. Riesz (FAS), (202) 447-8031,
Dairy, Livestock and Poultry Division,
FAS, USDA, Room 6616, South Building,
Washington, D.C. 20250.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority of Section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854), and Executive Order 11539,
as amended, the Office of the United
States Trade Representative has
negotiated an agreement with the
Government of Australia whereby that
country has voluntarily agreed to a
limitation on the quantity of certain
meats exported from it to the United
States during calendar year 1983. The
Secretary of Agriculture, with the
concurrence of the Secretary of State
and the United States Trade
Representative, is authorized to issue
regulations to carry out such agreement
and to request the Commissioner of
Customs to implement such action.

Having obtained the concurrences of the
Secretary of State and the United States
Trade Representative, I am hereby
issuing these regulations to implement
the agreement with Australia.

Effective Date

Meat from Australia released under
the provisions of Sections 448(b) and
484{a)(1)(A) of the Tariff Act of 1930 (19
U.S.C. 1448(b) (immediate delivery), and
19 U.S.C. 1484(a)(1)(A) (entry)), prior to
November 28, 1983 shall not be denied
entry. )

The action taken herewith has been
determined to involve foreign affairs
functions of the United States.
Therefore, this regulation falls within
the foreign affairs exception of
Executive Order 12291 and the notice,
public participation and effective date
provisions of 5 U.S.C. 553. Further,.the
provisions of the Regulatory Flexibility
Act do not apply to this rule since the
notice of proposed rulemaking
provisions of 5 U.S.C. 553 do not apply.

List of Subjects in 7 CFR Part 16
Meat and Meat Products, Imports.

Accordingly, Subpart A of Part 16 of
Title 7 of the Code of Federal
Regulations is amended as follows:

PART 16—[AMENDED]

1. The authority citation for Part 16
reads as follows:

Authority: Sec. 204, Pub. L. 540, 84th Cong,.,
70 Stat. 200, as amended (7 U.S.C. 1854), and
E.O. 11539 (35 FR 10733) as amended by E.O.
12188 (45 FR 989).

2. Section 16.4 is revised to read as
follows:

§ 16.4 Transshipment restrictions.

During calendar year 1983, no meat of
New Zealand or Australian origin may .
be entered or withdrawn from
warehouse for consumption in the
United States unless (1) It is exported
into the Customs Territory of the United
States as a direct shipment or on a
through bill of lading from the country of
origin or, (2) if processed in Foreign-
Trade Zones, territories, or possessions
of the United States, it is exported into
the Customs Territory of the United
States as a direct shipment or on a
through bill of lading from the Foreign-
Trade Zone, territory, or possession of
the United States in which it was
processed.

3. Section 16.5 is revised to read as
follows:

§ 16.5 Quantitative restrictions.

(a) Imports from New Zealand. During
calendar year 1983, no more than 364.5
million pounds of meat exported from
New Zealand on the form in which it
would fall within the definition of meat
in TSUS 106.10, 1086.22, 106.25, 107.55, or
107.62 may be entered or withdrawn
from warehouse for consumption in the
United States, whether shipped directly
or indirectly from New Zealand to the
United States. . )

(b} Imports from Australia. During
calendar year 1983, no more than 600.0
million pounds of meat exported from
Australia in the form in which it would
fall within the definition of meat in
TSUS 106.10, 106.22, 108.25, 107.55, or
107.62 may be entered or withdrawn
from warehouse for consumption in the
United States, whether shipped directly
or indirectly from Australia to the
United States.

Issued at Washington, D.C,, this 21st day of
November, 1983. ~
Richard E. Lyng,
Acting Secretary.
[FR Doc. 83-31675 Filed 11-25-83; 8:45 am]
BILLING CODE 3410-10-M

Agricultural Marketing Service
7 CFR Part 985

Spearmint Oil Produced in the Far
West; Amendment of Administrative
Rules and Regulations; Change in
Spearmint Oil Classes

AGENCY: Agricultural Marketing Service,
USDA. :

ACTION: Final rule.

suMMARY: This final rule would change
two classes into which spearmint oil is
segregated under Marketing Order No.
985 by combining “Class 1" and “Class
2" Scotch Spearmint oil and deletes
references to “‘Class 2" oil, because that
class would become obsolete. This
change is made because differences
between “Class 1” and "Class 2" Scotch
Spearmint oil largely have been
eliminated.

EFFECTIVE DATE: November 28, 1983.

FOR FURTHER INFORMATION CONTACT:
Frank M. Grasberger, Acting Chief,
Specialty Crops Branch, Fruit and
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Vegetable Division, AMS, USDA,
Washington, D.C. 20250 (202) 447-5053.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
USDA guidelines implementing
Executive Order 12291 and Secretary's
Memorandum No. 1512-1 and has been
determined to be a “non-major” rule
under criteria contained therein.

William T. Manley, Deputy
-Administrator, Agricultural Marketing
Service, has certified that this action
will not have a significant economic
impact on a substantial number of small
entities.

It is foyund that good cause exists for
not postponing the effective time of this
action until 30 days after publication in
the Federal Register (5 U.S.C. 553). The
reclassification must be effective
promptly so marketing policy
determinations for the 1984-85
marketing year can be finalized and
necessary administrative changes can
be made.

Notice of this action was published in_
the September 20, 1983, issue of the
Federal Register (48 FR 42823), and
interested persons were afforded an
opportunity to submit written comments.
No comments were received.

The action amends Subpart—
Administrative Rules and Regulations
by adding a new section 985.104 entitled
“Changed classes of spearmint oil”. This
subpart is issued under Marketing Order
No. 985 (7 CFR 985), hereinafter referred
to as the “order”, regulating the handling
of spearmint oil produced in the Far
West. The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).

Currently, § 985.4 of the order
designates four classes of spearmint oil.
These are: (1) “Class 1"—Oil extracted
from the first cutting of Scotch

" Spearmint; (2) “Class 2"—OQil extracted
from the second cutting of Scotch
Spearmint; (3) “Class 3"—OQil extracted
from Native Spearmint; and (4) “Class
4"—Qil which has a spearmint flavor,
extracted from plants other than Scotch
or Native Spearmint. Pursuant to that
section, the Spearmint Qil
Administrative Committee (SOAC), with
the approval of the Secretary, may
change these classes to recognize new
or delete obsolete classes. This action
was recommended by the SOAC, which
works with the Department of
Agriculture in administering the order.

Changes in cultural practices have
largely eliminated differences between
“Class 1" and *“Class 2" Qil so that the
segregation of oil produced from first
and second cutting Scotch into two
classes in unnecessary and impractical.
Hence, this action redefines “Class 1"

0Oil to include both “Class 1" Oil
(currently, oil extracted from first
cutting Scotch) and “Class 2" Qil
(currently, oil extracted from second
cutting Scotch), and deletes references
to “Class 2" Qil, because that class
would become obsolete.

After consideration of all relevant
matter presented, including that in the
notice, the information and
recommendation submitted by the
SOAC, and other available information,
it is determined that changes in the
classification of spearimint oil will
promote orderly marketing and be in the
public interest, and will tend to
effectuate the declared policy of the act.

List of Subjects in 7 CFR Part 985

Marketing Agreements and Orders;
Oregon; and Washington.

PART 985—[AMENDED]

Therefore, a new § 985.104 should be
added to the Subpart—~Administrative
Rules and Regulations to read as
follows: '

§985.104 Changed classes of spearmint
oil.

Pursuant to § 985.4, the classes of
spearmint oil contained in that section
are changed by deleting the term and
definition “Class 2" Oil and changing
the definition of “Class 1” Oil. The
changed classes are as follows:

“Class 1"—0il extracted from Scotch
Spearmint. _

“Class 3"—0Qil extracted from Native
Spearmint.

“Class 4"—Q0il which has a spearmint
flavor, extracted from plants other than
Scotch or Native Spearmint.

(Secs. 1-19, 48 Stat. 31, as.amended; 7 US.C.
601-674) :

Dated: November 21, 1983.
Russell L. Hawes,
Acting Deputy Director, Fruit and Vegetable
Division.
{FR Doc. 83-31756 Filed 11-25-83; 8:45 am|)

. BILLING CODE 3410-02-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 725

Central Liquidity Facility; Repayment,
Security and Credit Reporting
Agreement

AGENCY: National Credit Union
Administration.

ACTION: Notice of Changes to repayment
provisions.

SUMMARY: The notice announces a
change to the Repayment, Security and

Credit Reporting Agreements prescribed
by the Central Liquidity Facility. This
change modifies the repayment
provisions of the Agreement to provide
for a prepayment penalty. The change
will bring the Agreement into conformity
with the early payment clause in the
financing note between the CLF and the
Federal Financing Bank of the United
States Treasury.

EFFECTIVE DATE: February 1, 1984.

ADDRESS: National Credit Union
Administration; Central Liquidity
Facility, 1776 G Street, NW.,
Washington, D.C. 20456.

FOR FURTHER INFORMATION CONTACT;
Joseph M. Strahs at the above address.
Telephone: (202}-357-1142.

SUPPLEMENTARY INFORMATION: The
Repayment, Security and Credit
Reporting Agreements (“Agreements’’)
of the CLF permit borrowers to-“make a
prepayment in any amount at any time.”
The CLF's borrowing agreement with the
Federal Financing Bank (FFB), however,
provides for early repayment in the
following manner:

This note may be repurchased in whole or
in part at.any time prior to the maturity of
this mote by payment to the FFB of a price on
the amount being repurchased which would
result in a yield for a period from the date of
repurchase to the maturity date of the note
equal to the U.S. Treasury new issue rate for
a comparable period as computed by the
Secretary of the Treasury as of the close of
business 2 days prior to the date of
repurchase.

Thus, the CLF may be subject tp a
prepayment penalty whereas the
member initiating the prepayment is not.

During the past 18 months, the CLF
has primarily made short-term
adjustment type loans with maturities of -
90 days or less. These advances were
funded by draws from the FFB with
matched dollar amounts and maturities.
Since loans of CLF members and CLF
borrowings from the FFB are funded on
a “matched book” concept, the CLF may
incur a penalty if a member repays a
loan prior to its scheduled maturity.
Penalties imposed on the CLF ultimdtely
affeci funds available for dividends for
CLF members. Prepayment by one credit
union results in reduced earnings for all
CLF members.

Rather than eliminating the early
payment option for borrowers, thus
precluding prepayments, the NCUA
Board has decided to maintain that
option and amend the Agreements to
permit the CLF to pass any FFB
prepayment penalty through to the
member credit union.
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At the present time, the following
Agreements have been prescribed by
the CLF:

1. CLF and Regular member;

2. CLF and Agent Member;

3. Agent Loans, Central credit union
(Agent Member) and natural person
credit union (member of Agent Central);

4. CLF and Agent group
representative;

5. Agent group representative and
central credit union; and

6. CLF and state ¢redit union
insurance organization.

With the exception of the last
agreement, which already provides for a
prepayment penalty, all of the above
Agreements are modified hereby.

The above Agreements relate to
advances made by the CLF, either
" directly or through an Agent member or
Agent group representative. In effect,
they are contractual arrangements
whereby the CLF loans funds either
directly to a credit union or indirectly
through an intermediary. For this
reason, the NCUA Board has
determined that section 107(5)(A)(viii),
which provides that a member of a
Federal credit union may prepay a loan
without penalty, would be inapplicable
to a CLF loan even though, for example,
the borrowing credit union may be a
member of a Federal corporate credit
union acting in its CLF member
capacity. In the case of a non-CLF loan,
the borrowing credit union could make a
prepayment to a Federal corporate
credit union, of which it is a member,
without penalty pursuant to section
107(5)(A)(viii). For purposes of these
Agreements, however, a Federal credit
union acting as an Agent member or
Agent group representative is viewed as
a pass through for the CLF advance;
passing through the prepayment penalty
that the CLF can impose.

The authority for this change is
contained in 12 CFR Part.725.21 and in
the modification provision of the
Agreements. The effective date is 60
days after publication in the Federal
Register.

The usual rulemaking procedures
involving notice and comment have not
been complied with pursuant to the
specific exemption for contracts found
in 5 U.S.C. Section 3553(a)(2).

Accordingly, the National Credit
Union Administration Central Liquidity
Facility Repayment, Security and Credit
Reporting Agreements are modified as
follows:

Each of the following provisions in the
respective Agreemerits is modified by:

1. [a] For Regular member, by deleting
the ".” in section (5) after the language

*“The Regular member may make a
prepayment in any amount at any time";

(b} For Agent member, by deleting the
“." in section (4) after the language “The
Agent may make a prepayment in any
amount at any time"’;

~~(c) For Agent Group Representatives,
by deleting the *.” in section (4) after the
language “The Agent group
representative may make a prepayment
in any amount at any time";

(d) For Members of Agent Centrals, by
deleting the *.” in section (5) after the
language "The credit union may make a
prepayment in any amount at any time";
and

(e) For Agent group central credit
unions, by deleting the *.” in section (4)
after the language “The central credit
union may make a prepayment in any
amount at any time"; and by

2. Ingerting in lieu thereof the
following: “; provided, however, that the
Facility shall have the right to impose a
prepayment penalty in an amount not to
exceed the penalty incurred by the
Facility from the early retirement of the
funding for the credit union's loan at the
Federal Financing Bank.”

- By the National Credit Union
Administration Board on November 10, 1983.
Rosemary Brady,

Secretary, NCUA Board.
{FR Doc. 83-31610 Filed 11-25-83; 8:45 am)
BILLING CODE 7535-01-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
[Docket C-2916]

Damon Corp.; Prohibiied Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Modifying order.

SUMMARY: The Federal Trade
Commission has modified Part II of the
order issued against Damon Corp. on
February 23, 1978 (43 FR 13056). The
addition of Paragraph E exempts from
the prior approval requirements of
Paragraph A-C of Part II, acquisitions of
any independent laboratory whose net
sales of tests and services during the 4
most recent fiscal quarters preceding the
acquisition was less than $2 million.
DATES: Consent Order issued February
23, 1978. Modifying Order issued
October 14, 1983.

FOR FURTHER INFORMATION CONTACT:

- FTC/CC, Elliot Feinberg, Washington,

D.C. 20580, (202) 6344604

SUPPLEMENTARY INFORMATION: In the
Matter of Damon Corporation, a

corporation. Codification appearing at
43 FR 13056 remains unchanged.

List of Subjects in 16 CFR Part 13

Medical testing services, Trade
practices.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interpret or
apply sec. 5, 38 Stat. 719, as amended; sec. 7,
38 Stat. 731, as amended; 15 U.S.C. 45, 18)

Modified Order To Cease and Desist

The Commission having considered
respondent Damon Corporation’s
Petition of June 1, 1982, for reopening
and modification of the Commission’s
Order, entered February 23, 1978, in
Docket No. C-2916; and the Commission
having denied the said Petition and,
instead, having issued, on March 29,
1983, an Order to Show Cause Why
Order Requiring Commission Approval
For Certain Acquisition Should Not Be
Modified; and the Commission, having
considered responses to its Order to
Show Cause, now enters the following
order:

It is hereby ordered that pursuant to
15 U.S.C. 45, and Section 3.72 of the
Commission’s Rules of Practice, 16 CFR
3.72 (1983}, Part II, Paragraph E of the
aforesaid order to cease and desist be,
and it hereby is, modified to read: .

E. Acquisitions consummated after [the
date at which this modification becomes
effective), of any independent laboratory
which, during the four most recent fiscal
quarters preceding the acquisition, has had
less than $2 million in Net Sales of Medical
Laboratory Tests and Test Services
performed on all specimens (from wherever
originating) are exempt from the provisions of
Paragraphs A through C of this Part II.

By the Commission. Commissioner
Pertschuk dissents for the reasons stated in
his Dissenting Statement on the Order to
Show Cause.

Issued: October 14, 1983,

Emily H. Rock,

Secretary.

[FR Doc. 8331781 Filed 11-25-83; 8:45 am}
BILLING CODE 8750-01-M

16 CFR Part 13
[Docket C-3123]

Emergency Devices, Inc., et al.;
Prohibited Trade Practices, and
Atfirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order requires a San Francisco, Ca.
corporation and two corporate officers,
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among other things, to cease
disseminating advertisements which
represent that the “Extra Margin
Emergency Escape Mask" provides
protection from carbon monoxide gas:
will permit a person to breathe
normally, or for an express amount of
time; or has been endorsed or approved
by any municipal, state or federal
agency, unless such claims are true and
are substantiated by competent and
reliable scientific evidence. Any
representation that an emergency
escape mask will protect a person from
the hazards associated with fire must be
accompanied by the statement, “The
mask does not filter carbon monoxide—
a lethal gas associated with fire.”
Additionally, should the company
continue to market any emergency
escape mask in its current packaging, it
is required to affix to such packaging a
permanent adhesive label advising users
of the mask’s inability to filter out lethal
carbon monoxide gas. Further,
respondents must retain documentation
substantiating.or contradicting
advertising claims for a period of three
years; notify the Commission of any
change in their business status; and
provide all present and future sales,
advertising and policymaking personnel
with a copy of the order and an
acknowledgment form.

DATES: Complaint and Order issued
November 3, 1983.1

FOR FURTHER INFORMATION CONTACT:
FTC/PA, Wendy Kloner, Washington,
D.C. 20580, (202) 724-1479.
SUPPLEMENTARY INFORMATION: On
Friday, August 26, 1983, there was
published in the Federal Register, 46 FR
38848, a proposed consent agreement In
the Matter of Emergency Devices, Inc., a
corporation, Steven Weiss, individually
and as an officer of said corporation,
and Michael Weiss; individually and as
an officer of said corporation, for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit comments,
suggestions or objections regarding the
proposed form of order.

No comments having been received.
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered its
order to cease and desist, as set forth in
the proposed consent agreement, in
disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Advertising Falsely or Misleadingly:

§ 13.10 Advertising falsely or

! Copies of the Complaint and the Decision and
Order filed with the original document.

>

misleadingly; § 13.85 Government
approval, action, connection or
standards; 13.85-35 Government
endorsement; 13.83-65 States; 13.85-70
Tests and investigations; § 13.110
Endorsements, approval and
testimonials; § 13.170 Qualities or
properties of product or service; 13.170-
70 Preventive or protective; § 13.195
Safety; 13.195-60 Product; § 13.205
Scientific or other relevant facts.
Subpart—Claiming or Using
Endorsements or Testimonials Falsely or
Misleadingly: § 13.330 Claiming or using
endorsements or testimonials falsely or
misleadingly; 13.330-90 U.S.
Government. Subpart—Corrective
Actions and/or Requirements: § 13.533
Corrective actions and/or requirements;
13.533-45 Maintain,records. Subpart—

- Disseminating Advertisements, Etc.:

§ 13.1043 Disseminating advertisements,
etc. Subpart—Misrepresenting Oneself
and Goods—Goods: § 13.1632
Government endorsement or
recommendation; § 13.1710 Qualities or
properties; § 13.1740 Scientific or other
relevant facts. Subpart—Neglecting,
Unfairly or Deceptively, To Make
Material Disclosure: § 13.1863
Limitations of product; § 13.1885
Qualities or properties; § 13.1890 Safety:
§ 13.1895 Scientific or other relevant
facts.

List of Subjects in 16 CFR Part 13

Advertising, Gas masks, Trade
practices.
{Sec. 8, 38 Stat. 721; 15 U.S.C. 46. Interprets or

applies sec. 5, 38 Stat. 719, as amended; 15
U.S.C. 45)

Emily H. Rock,

Secretary.

(FR Doc. 83-31790 Filed 11-25~83; 8:45 am]
BILLING CODE 6750~01-M

16 CFR Part 13
[Docket C-3124)

Monte Proulx; Prohibited Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order requires Monte Proulx to, among
other things, cease disseminating
advertisements which represent that the
“Extra Margin Emergency Escape Mask”
provides protection from carbon .
monoxide gas; will permit a person to

- breathe normally, or for an express

amount of time; or has been endorsed or

approved by any municipal, state or
federal agency, unless such claims are
true and are substantiated by competent
and reliable scientific evidence. Any
representation that an emergency
escape mask will protect a person from
the hazards associated with fire must be
accompanied by the statement, “The
mask does not filter carbon monoxide—
a lethal gas associated with fire.”
Additionally, should he continue to
market any emergency escape mask in
its current packaging, he is required to
affix to such packaging a permanent
adhesive label advising users of the
mask’s inability to filter out lethal
carbon monoxide gas. Further,
respondent must retain documentation -
substantiating or contradicting
advertising claims for a period of three
years; notify the Commission of any
change in his business status; and
provide all present and future sales,
advertising and policy-making personnel
with a copy of the order and an
acknowledgement form.

DATES: Complaint and order issued Nov.
3, 1983.!

FOR FURTHER INFORMATION CONTACT:
FTC/PA, Wendy Kloner, Washington,
D.C. 20580. (202} 724-1479.

SUPPLEMENTARY INFORMATION: On
Friday, Aug. 26, 1983, there was .
published in the Federal Register, 48 FR
38848, a proposed consent agreement
with analysis In the Matter of Monte

‘Proulx, an individual, for the purpose of

soliciting public comment. Interested
parties were given sixty (60) days in
which to submit comments, suggestions
or objections regarding the proposed
form of order.

No comments-having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered its
order to cease and desist, as set forth in
the proposed consent agreement, in
disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Advertising Falsely or Misleadingly:

§ 13.10 Advertising falsely or
misleadingly; § 13.85 Government
approval, action, connection or
standards; 13.85-35 Government
endorsement; 13.85-65 States; 13.85-70
Tests and investigations; § 13.110
Endorsements, approval and
testimonials; § 13.170 Qualities or
properties of product or service; 13.170-
70 Preventive or protective; § 13.195

' Copies of the Complaint and the Decision and
Order filed with the original document.
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Safety: 13.195-60 Product; § 13.205
Scientific or other relevant facts.
Subpart—Claiming or Using
Endorsements or Testimonials Falsely or
Misleadingly: § 13.330 Claiming or using
endorsements or testimonials falsely or
misleadingly; 13.330-90 U.S.
Government. Subpart—Corrective
Actions and/or Requirements: § 13.533
Corrective actions and/or requirements;
13.533—45 Maintain records. Subpart—
Disseminating Advertisements, Etc.:

§ 13.1043 Disseminating advertisements,
etc. Subpart—Misrepresenting Oneself
and Goods—Goods: § 13.1632
Government endorsement or
recommendation; § 13.1710 Qualities or
properties; § 13.1740 Scientific or other
relevant facts. Subpart—Neglecting,
Unfairly or Deceptively, To Make
Material Disclosure: § 13.1863
Limitations of product; § 13.1885
Qualities or properties; § 13.1890 Safety;
§ 13.1895 Scientific or other relevant
facts.

List of Subjects in 16 CFR Part 13

Advertising, Gas masks, Trade
practices.

{Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stat. 719, as amended; 15
U.S.C. 45)

Emily H. Rock,

Secretary.

[FR Doc. 83-31789 Filed 11-25-83; 8:45 am]
BILLING CODE 6750-01-M

16 CFR Part 13
[Docket 9148]

Flowers Industries, Inc.; Prohibited
Trade Practices, and Affirmative
Corrective Actions .

AGENCY: Federal Trade Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order requires a Thomasville, Georgia
food processor, among other things, to
timely divest to a Commission-approved
buyer, its bakery plants located in High
Point, North Carolina and Gadsden,
Alabama, together with specified assets.
Further, under certain conditions, the
company is required to transfer its rights
to the Sunbeam, Buttermaid and
Hometown tradenames and trademarks
to a qualified acquirer or to another
qualified baker. Pending divestiture, the
company is required to keep the
bakeries in operation and use
reasonable efforts to retain the
respective shelf space and position of

the Sunbeam, Buttermaid and
Hometown tradenames.and trademarks.

DATES: Complaint issued Dec. 12, 1980.
Order issued Nov. 3, 1983.!

FOR FURTHER INFORMATION CONTACT:
Roger E. Meiners, Director, 1R, Atlanta
Regional Office, Federal Trade
Commission, 1718 Peachtree St., NW,,
Room 1000, Atlanta, Ga. 30367, (404)
881-4836.

SUPPLEMENTARY INFORMATION: On
Tuesday, July 12, 1983, there was
published in the Federal Register, 48 FR
31871, correction, 48 FR 33908, a
proposed consent agreement with
analysis In the Matter of Flowers
Industries, Inc., a corporation, for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit comments,
suggestions or objections regarding the
proposed form of order.

Comments were filed and considered
by the Commission. The Commission
has ordered the issuance of the
complaint in the form contemplated by
the agreement, made its jurisdictional
findings and entered its order to cease
and desist, as set forth in the proposed
consent agreement, in disposition of this
proceeding. -

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Acquiring Corporate Stock or Assets:

§ 13.5 Acquiring corporate stock or
assets; § 13.5-20° Federal Trade
Commission Act. Subpart—Corrective
Actions and/or Requirements: § 13.533

Corrective actions and/or requirements;

§ 13.533-43 Grant license(s).
List of Subjects in 16 CFR Part 13
Bakeries, Trade practices.

(Sec. 8, 38 Stat. 721; 15 U.S.C. 46. Interpret or
apply sec. 5, 38 Stat 719, as amended; sec. 7,
38 Stat. 731, as amended; 15 U.S.C. 45, 18)

Emily H. Rock,
Secretary.

" {FR Doc. 83-31692 Filed 11-25-83; 8:45 am)

BILLING CODE 6750-01-M

16 CFR Part 13
[Docket C-3125]

Lomas & Nettleton Financlial Corp., et
al.; Prohibited Trade Practices, and
Affirmative Correction Actions

AGENCY: Federal Trade Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting

' Copies of the Complaint and the Decision and
Order filed with the original document.

unfair acts and practices and unfair
methods of competition, this consent
order requires a Dallas, Texas mortgage
banker, among other things, to establish
and maintain procedures to ensure that
it will timely pay all obligations due and
payable from homeowners' escrow
accounts. The company must also
maintain procedures to identify and
correct any injury caused by its failure
to pay obligations from a homeowner's
escrow account when due. The company
is further prohibited from
misrepresenting that funds have been
withdrawn from escrow and the nature
of any fee or obligation imposed upon a
homeowner's escrow account.

DATES: Complaint and Order issued
Nov. 1, 1983.1 .

FOR FURTHER INFORMATION CONTACT:
Roger E. Meiners, Director, 1R, Atlanta
Regional Office, Federal Trade
Commission, 1718 Peachtree St., NW,,
Room 1000, Atlanta, GA 30367. (404)
881-4836.

SUPPLEMENTARY INFORMATION: On
Monday, Aug. 8, 1983, there was
published in the Federal Register, 48 FR
35888, a proposed consent agreement
with analysis In the Matter of Lomas &
Nettleton Financial Corp., a corporation,
and The Lomas & Nettleton Co., a
corporation, for the purpose of soliciting
public comment. Interested parties were
given sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of order.

A comment was filed and considered
by the Commission. The Commission
has ordered the issuance of the
complaint in the form contemplated by
the agreement, made its jurisdictional
findings and entered its order to cease
and desist, as set forth in the proposed
consent agreement, in disposition of this

_proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16

. CFR Part 13, are as follows: Subpart-—

Corrective Actions and/or
Requirements: § 13.533 Corrective
actions and/or requirements.

List of Subjects in 16 CFR Part 13

Mortgage banks, Trade practices.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 48. Interprets or

applies sec. 5, 38 Stat. 719, as amended; 1
US.C.45) .

Emily H. Rock,
Secretary.

{FR Doc. 83-31693 Filed 11-25-83; 8:45 am}
BILLING CODE 6750~01-M )

! Copies of the Complaint and the Decision and
Order filed with the original document.
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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-20397; File No. $7-9761

Recourse to the Courts
Notwithstanding Arbitration Clauses in
Broker-Dealer Customer Agreements

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Commission is adopting
a rule that prohibits broker-dealers from
using predispute arbitration clauses in
customer agreements that purport to
bind public customers to the arbitration
of claims arising under the federal
securities laws. The rule also requires
broker-dealers to disclose to existing
public customers that they are not
precluded by such clauses from judicial
recourse with respect to those claims.
The purpose of this rule is to ensure that
public customers are not misled
concerning such recourse.

EFFECTIVE DATE: December 28, 1983.

FOR FURTHER INFORMATION CONTACT:
Robert A. Love, Esq., Division of Market
Regulation (202-272-2792).

SUPPLEMENTARY INFORMATION: The
Commission today announced the
adoption of a rule that prohibits the use
in broker-dealer customer agreements of
provisions purporting to bind public
customers to the arbitration of future
disputes arising under the federal ,
securities laws. The Commission's rule
codifies its longstanding view that such
clauses are inconsistent with the
deceptive practice prohibitions of
section 10(b) [15 U.S.C. 78j(b)] and
section 15(c) [15 U.S.C. 780(c)] of the
Securities Exchange Act of 1934 (“Act")
[15 U.S.C. 78a et seq.]

Discussion

The Commission proposed rule 15¢2-2
for comment in Securities Exchange Act
of 1934 Release No. 19813 (May 23, 1983)
48 FR 24728 (June 2, 1983). The ‘
Commission reaffirmed in that release
its support for the use of arbitration as
an important means for the resolution of
certain disputes between broker-dealers
and their customers. For example, the
Commission recognizes that the Uniform
Code of Arbitration (the “Code™),
drafted by the Securities Industry
Conference on Arbitration {SICA) and

adopted by the securities industry’s self- -

regulatory organizations {**SR0s"),
provides an efficient procedure for the

resolution of disputes and is often an

economical alternative to litigation.!

The federal securities laws, however,
provide that broker-dealer agreements
purporting to bind public customers to
the arbitration of disputes arising in the
future are void and unenforceable as
applied to claims arising under those
laws.? Wilko v. Swan, 346 U.S. 427
(1953), and subsequent cases have held
that Congress had determined that
public customers should have available
the special protection of the federal

_courts for the resolution of disputes

arising under the federal securities laws,
and that under the anti-waiver
provisions of those laws, that protection
may not be waived in advance by
contract of the parties. For example, in
First Heritage Corp. v. Prescott, Ball &
Turben, ® the court noted that “[c]ourts
have consistently held that Wilko's
holding and rationale [under the
Securities Act of 1933] are equally
applicable to cases arising under the
1934 Act.”*

In First Heritage Corp. the litigants
were broker-dealers and members of the
National Association of Securities
Dealers, Inc. (“"NASD"), which has rules
providing for the arbitration of disputes
between NASD members firms.® The
court held, however, that section 29(a),
the Act's anti-waiver provision,
precluded enforcement of the predispute
arbitration provision because the
plaintiff broker-dealer also represented
numerous public customers.

The Commission has received
seventeen letters of comment regarding
proposed rule 15¢2-2. Those comments,
which can be reviewed in file-no. 57-976
in the Commission’s Public Reference
Room, and amendments to the proposed
rule are address below.

Virtually all of the commentors on the
proposed rule agreed that the statutory
and case law clearly render
unenforceable agreements to arbitrate
future disputes between broker-dealers

'The Commission notes that SICA has recently
reconvened in an effort to improve the Code with
the benefit of the industry’s first few years of
experience with it. The Commission notes further
that its approval of the adoption of the Code by the
SROs specifically took into account that with
respect to claims arising under the federal securities
laws, arbitations conducted under the Code were to
be an alternative to litigation, which could be
agreed to by public customers only after a dispute
had arisen. See, e.g., Securities Exchange Act
Release No. 163980 (November 30, 1979).

*The basis for this view was discussed at length
by the Commission in Securities Exchange Act
Release No. 15984 (july 2, 1979).

3Fed. Sec. L. Rep. (CCH) 99,404 (6th Cir. 1983).

*1d. at pp. 96,328 and 96,329 (citation omitted).

8 Courts have recognized an exception to the
Wilko doctrine for suites between members of the
securities industry's self-regulatory organizations.
The Commission need to consider those decisions
here as they are outside the scope of rule 15c2-2.

and their public customers arising under
the federal securities laws. 8
Nethertheless as we have stated in
earlier releases, many broker-dealer
continue to include in standard
customer agreements language
substantially as follows:

Any controversy between us arising out of

or relating to this agreement or the breach
thereof, shall be settled by arbitration, in

- accordance with the rules, then obtaining, of

either * * *. R

In light of the clearly contrary law in
this area, such language is a misleading
statement of customers’ rights under the
federal securities laws. Because years of
informal discussions have failed to
correct this practice, the Commission
has decided that it is appropriate to
adopt this rule.

Paragraph (a) of the rule embodies the
general prohibition that broker-dealers’
customer agreements may not contain
clauses that purport to bind public
customers to the arbitration of future
disputes arising under the federal
securities laws. A violation of the rule
requires both the existence of a deficient
clause and a purchase or sale of
securities. In response to those
comments noting that courts often
enforce predispute arbitration clauses
for disputes under the federal securities
laws involving such nonpublic
customers as parties to international
commercial disputes and members of
the securities industry’s SROs, the word
“public” has been added to the
paragraph before “customer” to clarify

-the intended scope of this rule. The term

“public customer” has long been used in
the Code and SRO arbitration
pamphlets.

Paragraph (b} of rule 15¢2-2 as
proposed required that predispute
arbitration clauses that do purport to
bind public customers to the arbitration
of future federal securities law disputes
include the disclosure “Arbitration
cannot be compelled with respect to
disputes arising under the federal
securities laws.” The disclosure was
designed to ensure the public customers

¢ One commentator, the Securities Industry
Association (*SIA"), maintained, without citing a
specific basis, that the case law “rests on

. questionable legal ground.” Several commentators

noted that to date predispute arbitration clauses
have been held unenforceable only with respect to
causes of action arising under the Securities Act of
1933 and the Securities Exchange Act of 1934.
American Bar Association (“*ABA"); Shearson/
American Express, Inc. {**Shearson”); Goldman
Sachs & Co. (“Goldman’); American Stock
Exchange, Inc. (*ASE”). These commentators have
cited no basis upon which the Commission can
determine that the Wilko analysis does not hold
equally true for other federal securities acts, which
contain substantially identical anti-waiver
provisions.
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are not misled by predispute arbitration
clauses. )

Proposed paragraph (b} has been
deleted from the rule. Beginning January
1, 1985, it will no-longer be sufficient for
arbitration clauses, such as the one
described above, to be supplemented
with disclosure language. All new
customer agreement forms must reflect
as of that date the prohibition expressed
by the rule and this release. The use of
alternate disclosure language prescribed
in new paragraph (b), however, is
permitted in order to amend the
agreements of existing customers and to
allow broker-dealers to use existing
supplies of preprinted forms that
otherwise violate paragraph (a). In those
instances the rule requires the following
disclosure:

Although you have signed a customer
agreement form with FIRM NAME that states
that you are required to arbitrate any future
dispute or controversy that may arise
between us, you are not required to arbitrate
any dispute or controversy that arises under
the federal securities laws but instead can
resolve any such dispute or controversy
through litigation in the courts.

With respect to the disclosure
language contained in proposed
paragraph (b), various commentators
have pointed out that for certain
unrelated situations, the disclosure was
too broad. A discussion of those
comments will be helpful in
understanding the amended rule. For
example, although the proposing release
noted that the rule is not intended to
affect existing law with respect to
contractual agreements for the
resolution by arbitration of international
commercial disputes, the proposed
disclosure in paragraph (b) did not
specifically make that distinction.” Also,
commentators noted that certain other
agreements to arbitrate federal
securities laws claims have in some
instances been enforced by the courts.
The validity of any such agreements,
between members of the securities
industry's SROs or between a broker-
dealer and its public customers, agreed
to after a dispute has arisen,® is outside
the scope of rule 15c2-2. The arbitration
agreements that are the subject of this
rule are those entered into by a public
customer with his broker-dealer prior to
the existence of any dispute and before
an investor normally would be
concerned with the matter of choosing a
forum for dispute resolution. Since the
rule applies only to those standard

7See comments of Thurston R. Moore, Esq.; ABA;
American Arbitration Association (*AAA");
Shearson; Smith Barney. Harris Upham & Co.
(*Smith Barney™). .

8 See comments of Thurston R. Moore, Esq.;
Professor Egon Guttman; S1A; Smith Barney.

agreements between broker-dealers and
their public customers that purport to
govern the parties’ alternatives in future
disputes under the federal securities
laws, these other categories of disputes
are unaffected by the rule.

Several commentators expressed the
view that the Commission should not
require specific disclosure language for
the arbitration clauses in customer
agreements.? On a related point, another
commentator, Wall Street Clearing Co.,
while “agree[ing] completely with this
concept [of disclosure] and find[ing] it a
proper position for the Commission to
take in furthering the protection of
customers,” commented that it believes

* the Commission has “sufficient

authority to ensure compliance with the
principles of Release No. 15984 without
recourse to formal rulemaking.”®

The Commission is sensitive to each
of these concerns. In adopting the rule
the Commission has determined that
prescribing specific language for the
disclosure to existing public customers
would simplify broker-dealer
compliance in this area. The language is
intended to remove any remaining
uncertainty by broker-dealers as to
what language is adequate to counter
language currently employed in certain
of their agreements. i

- The use of the prescribed disclosure,
however, is available only for the
notification of existing public customers
and the amendment of existing supplies
of customer agreements. Subsequent to
the transition period provided for in the
rule, broker-dealers’ customer
agreements may not contain the
representation that all future disputes
between a broker-dealer and its public
customers are required to be settled by
arbitration.

The Commission agrees with those
commentators that stated that it should
not prescribe specific language for such
agreements and that the broker-dealer
community and the SROs are capable of
drafting agreements that will be in
compliance with this rule. However, as
stated in the proposing release, the
Commission believes that language
currently appearing in some broker-
dealers’ customer agreement forms, such
as "unless unenforceable due to state or
federal law,” or “to the extent consistent
with state or federal law” or which is
otherwise ambiguous concerning the
investors’ rights is inadequate with

?Wall Street Clearing Co., Seligman Securities
Inc; SIA; ASE. .

*Hanifen, Imhoff Inc. commented that use of
arbitration clauses that “state the customer has no

other remedy for violations of the federal securities
_laws" is decéptive, but believed that such )

“deceptive practices . . . can be dealt with on a
case-by-case basis.”

respect to the concerns addressed by the
Commission in this rule.

Although the Commission agrees with
the comment that it has authority under
the general anti-fraud provisions to
enforce compliance by broker-dealers
with the principles in the 1979 release
without recourse to rulemaking, we have
determined to adopt this rule in order to
provide guidance to the industry and
promote compliance with the federal
securities laws. '

One commentator offered its support
for an alternative “proposal which
codified [attempts to compel arbitration
of federal securities law disputes] as a
violation of the Act, with appropriate
sanctions.” ! Although such an
approach might address “the aggressive
conduct of certain broker-dealers”,2 it
would miss certain of the intended
beneficiaries of this rule. For example,
some public.customers may decide not
to pursue their claims in any forum
rather than submit a claim to an
industry-administered arbitration forum
as dictated in their customer agreement.
Whether a given public customer's
reservations or suspicion of arbitration
have merit, the fact remains that the
federal securities laws provide him with
the right to seek the resolution of his
disputes under those laws in forums
other than arbitration. Therefore, those
cases where public customers abandon
a federal securities law claim based
upon the dictates of an arbitration
clauge would most likely not be flagged
for enforcement action.'®

Another commentator expressed the
view that no cause of action exists
under the federal securities laws unless
properly pleaded under the federal rules
of civil procedures and that,

‘consequently, it is appropriate for it to
_ pursue arbitration pursuant to

predispute arbitration clauses, subject to
challenge by customers. 4 The comment,
however, does not focus on the narrow
issue addressed by the rule. The
determination of claims “under the
federal securities laws" is a separate
question.

-Other commentators stated that the
approach of employing predispute
arbitration clauses as a basis for
submitting all claims to arbitration has
resulted in wasteful and costly litigation.

"Tucker, Anthony & R.L. Day, Inc.
lild
3 The same commentator also suggested the

 Commission might “require any firm which

proposes arbitration to a customer as a forum for
resolving a dispute be required to make the
disclosure.” The Commission believes that
compliance with any such rule would be very
difficult to monitor and thus less effective than this
rule.

4 Shearson. -
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Egon Guttman, Professor of Law at the
American University commented that:

This * * * has led to the numerous cases

- following Wilko v. Swan in which the broker-
dealers have attempted to enforce arbitration
clauses in customer contracts even though
the attorneys representing the broker-dealers
must have been aware that securities laws
violations were in issue [citations omitted].'s
The effect of such attitude is to violate the
primary duty of a broker-dealer as a fiduciary
to his customer as was stated by Mr. Chief
Justice Cardozo in Meinhard v. Salmon, 249
N.Y. 458, 164 N.E. 545 (1928).

A 2 * - * *

Insistence on arbitration would thus be a
clear overreachingand * * *a
misrepresentation of legal rights of the
customer. To deliberately obfuscate the <
existence of a right which has been
repeatedly recognized by the courts and
which would be material in determining the
overall decision whether to deal through a
particular broker [citations omitted] in
connection with the purchase and sale of
securities would lead to the conclusion that
such obfuscation could amount to a violation
of Securities Exchange Act 10(b) and
Commission Rule 10b-5 promulgated
thereunder. [citations omitted]

One comientator ¢ suggested that
the proposal be adopted as a rule of the
National Association of Securities
Dealers, Inc. (“*NASD"), presumably to
promote just and equitable principles of
trade, rather thanp as a Commission rule
under the anti-fraud provisions.?
Inasmuch as the Commission has
determined that the clauses discussed in
this release are misleading statements
when employed in connection with the
purchase or sale of securities, '8
adoption of this rule under the deceptive
practice prohibitions of sections 10(b)
and 15(c) of the Act is appropriate in the
public interest.

The commentator also suggested that
the rule apply prospectively and not
require notification of existing clients.
The Commission believes, however, that
it is important for existing customers to
be made aware that they are not
required by agreements they have
signed in order to open an account with
a broker-dealer to resolve federal

!5 Similarly, Richard F. Hill, Esq. commented that
“{i]n each case [in which he has represented public
customers in disputes with broker-dealers}, counsel
to the broker-dealer has demanded that the entire
action, including the securities claims, be submitted
to arbitration [based upon arbitration clauses
described by this release]. Consequently, [his}
clients have had to incur legal fees to oppose
Motions to Compel Arbitration.”

'¢Bear, Stearns & Co.

'"The NASD has not indicated an intention to
propose such a rule during discussions on this
subject over the past several years.

'#Several other commentators also questioned the
connection between an agreement for the purchase
or sale of securities and a purchase or sale of
securities, ABA; SIA; Smith Barney; Shearson.

securities law disputes by arbitration.

" The notification of existing customers

anticipated by paragraph {c} of the rule
is designed to correspond as closely as
possible to the periodic mailings of
broker-dealers and consequently should
entail only minimal expense. Paragraph
(c) provides that broker-dealers may
amend outstanding customer ’
agreements which do not comply with
paragraph (a). Not all outstanding
agreements must be amended. Those
customers for whom a broker-dealer,
after July 1, 1983, has carried a free
credit balance, or held securities in
safekeeping or as collateral, or has
effected a securities transaction must be
sent the required disclosure prior to
January 1, 1985. These persons have had
sufficiently recent dealings with their
broker-dealers for it to be appropriate to
ensure that they are supplied with the

required disclosure. Furthermore, these -

persons should be readily identifiable
by broker-dealers for inclusion into the
mailing list for their next regularly
scheduled mailing.

Any other customer agreements
would have to be amended only upon
the completion of the next transaction
pursuant to that agreement. Thus, a
customer who has not had any activity
in his account since July 1, 1983 would
not have to be sent the disclosure unless
and until he again does business with
the firm under the agreement.

Paragraph (b) permits broker-dealers
to enter into new agreements with
customers using existing supplies of
preprinted forms that otherwise would
violate paragraph (a) of the rule, until
December 31, 1984, provided that
adequate written disclosure accompany
such agreements.®

Another point mentioned by a number
of the commentators concerns
disclosure of the Wilko doctrine
contained in the arbitration pamphlets
of the SROs that administer arbitrations
under the Code.? These commentators
believed that since all investors who are
likely to submit a claim to arbitration
receive the pamphlet, there is no need
for additional disclosure or other’
changes to current customer agreement
forms. The Commission does not agree
with this view. First, as noted above,
some investors may never receive the
pamphlet because of their reluctance to
submit a dispute to arbitration. Second,
the disclosure in that pamphlet does not

*®Thurston R. Moore, Esq. suggested that an
interlineation on existing supplies of customer
agreements would be as effective as a separate
paper containing the written disclosure. Such a
practice would be consistent with paragraph (b).

2 Bear Stearns, ASE; SIA, Smith Barney; ABA.

appear to have discouraged a number of
broker-dealers from attempting to
compel the arbitration of federal
securities law claims.?

Two of the commentators suggested
that legislation be recommended that
would permit the use of binding
predispute arbitration clauses for future
federal securities law disputes.?2 Such a
change in the law would require
additional study and is beyond the
scope of this rulemaking proceeding.?
Today's action should not be interpreted
as inconsistent with the Commission's
traditional strong support for the use of
arbitration for the resolution of disputes
that may arise between broker-dealers
and their customers.

Regulatory Flexibility Act Certification

Pursuant to 5 U.S.C. 605(b), the
Chairman certified at the time this rule
was proposed that it would not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The
Commission has received one comment
on the certification. 2

List of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

Text of Rule

In accordance with the foregoing,
Chapter II of Title 17 of the Code of
Federal Regulations is amended by
adding § 240.15¢c2-2 to read as follows:

PART 240—GENERAL RULES AND -
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

§ 240.15¢c2-2 Disclosure regarding
recourse to the courts notwithstanding
arbitration clauses in broker-dealer
customer agreements.

(a) It shall be a fraudulent,
manipulative or deceptive act or
practice for a broker or dealer to enter
into an agreement with any public
customer which purports to bind the

31 Gee comment letter of Professor Guttman for a
partial list of cases litigated on this question.

22Goldman; SIA.

2 For a concise statement of views in this regard
see Poser, Norman “Litigate? or Arbitrate? A
proposed SEC rule ensuring investors know they
can sue in disputes with brokers raises a minor
storm of protest” Investment Dealers Digest
(September 13, 1983).

24Smith Barney commented that compliance with
the rule would be “an unreasonable financial
burden in light of the proposed rule’s questionable
benefit." The comment does not offer support that
there would be any significant impact on a
substantial nurriber of smail entities, the inquiry
anticipated by the Regulatory Flexibility Act. The
Commission finds that there would be no such
impact.
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customer to the arbitration of future
disputes between them arising under the
federal securities laws, or to have in
effect such an agreement, pursuant to
which it effects transactions with or for
a customer.

{b) Notwithstanding paragraph (a) of
this section, until December 31, 1984 a
broker or dealer may use existing
supplies of customer agreement forms if
all such agreements entered into with
public customers after December 28,
1983 are accompanied by the separate
written disclosure:

Although you have signed a customer
agreement form with FIRM NAME that states
that you are required to arbitrate any future
dispute or controversy that may arise -
between us, you are not required to arbitrate
any dispute or controversy that arises under
the federal securities laws but instead can
resolve any such dispute or controversy
through litigation in the courts.

(c) A broker or dealer shall not be in
violation of paragraph (a) of this section
with respect to any agreement entered
into with a public customer prior to
December 28, 1983 if:

(1) Any such public customer for
whom the broker or dealer has after July
1, 1983 (i) carried a free credit balance,
or (ii) held securities for safekeeping or
as collateral, or (iii) effected a securities
transaction is sent, no later than
December 31, 1984, the disclosure
prescribed in paragraph (b} of this
section; or

(2) Any other public customer is sent
upon the completion of his next
transaction pursuant to such agreement,
the disclosure prescribed in paragraph
(b) of this section.

Statutory Authority and Competitive
Considerations

The Securities and Exchange -
Commission, acting pursuant to the Act,
and particularly sections 2, 10, 15, 23
and 29 thereof (15 U.S.C. 78b, 78j, 780,
78w and 78cc), hereby adopts the
amendment to § 240.15¢2-2. The
Commission finds that there will be no
burden upon competition imposed by
the amendments. This action becomes
effective thirty days after publication in
the Federal Register.

By the Commission.
Dated: November 18, 1983,
Shirley E. Hollis,
Assistant Secretary.

{FR Doc. 83-31695 Filed 11-25-83; 8:45 am}
BILLING CODE 8010-01-M

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration
23 CFR Part 650

Bridges, Structures, and Hydraulics;
Discretionary Bridge Criteria

Correction

In FR Doc. 83-30988 beginning on page
52292 in the issue of Thursday,
November 17, 1983, make the followmg
corrections: '

1. On page 52295, in both of the

formulas, brackets should have enclosed ’

the expression:

Unobligated HBRRP
. Balance

1+
Total HBRRP Funds
" . Received

2. Also on page 52295, in the middle
column, in the fourteenth line from the
bottom of the page, “ADT !” should
have read “ADT"”. .

3. On page 52296, in the middle
column, § 650.707(a}, in the formula,
“ADT” should have read “ADT"".

BILLING CODE 1505-01-M

DEPARTMENT OF JUSTICE
Parole Commission

28 CFR Part 2
Paroling, Recommitting, and
Supervising Federal Prisoners

AGENCY: Parole Commission, Justice.
ACTION: Final rule.

SUMMARY: The Commission is putting
into effect a statement of its policy with
respect to rewarding assistance given by
prisoners in aid of law enforcement
efforts, including the prosecution of
other criminals. The rule provides
explicit criteria for an independent
determination by the Commission of the
appropriateness of rewarding such
assistance. It also sets a guideline
permitting up to a one year
advancement of the prisoner’s parole
date in reward for meritorious
asgistance with the possibility of a
greater reward in exceptional cases.
However, no prisoner will be considered
for a reward (regardless of assistance
given) if early release would jeopardize
the public safety. This rule attempts to
achieve a satisfactory balance between
the need for a meaningful system of
rewards and the need for just
punishment of the cooperating prisoner’s
own crime.

EFFECTIVE DATE: January 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Michael Stover, Office of General
Counsel, U.S. Parole Commission, 5550
Friendship Blvd., Chevy Chase,
Maryland 20815, Telephone (301) 492-

© 5959.

SUPPLEMENTARY iNFORMATION: On May
23, 1983, at 48 FR 22949, the U.S. Parole
Commission published an invitation for
public comment on this subject which
was favorably received by Federal
prosecutors, defense attorneys, and U.S.

" Probation Officers. It was apparent from

the comment, however, that the
Commission would be required to strike
a balance between, on the one hand, the
concern for a powerful prosecutorial
bargaining tool (the possibility of early
release from imprisonment) and, on the
other hand, the statutory requirements
that parole release not “depreciate the
seriousness of the offense” {i.e., the
cooperating prisoner's own crime) and
that release not *jeopardize the public
welfare.” 18 U.S.C. 4206(a) (1) and (2)
(1978).

These threshold requirements cannot
be waived, regardless of the potential
value of the prisoner's testimony.
Moreover, a prisoner’s cooperation in
other prosecutions does not diminish the
seriousness of the crime he himself
committed, and it is not necessarily
proof of the prisoner's reform.
Nonetheless, on the theory that there is
built into every parole determination a
certain measure of condemnation of the
prisoner as an anti-social individual, in
addition to a measure of the seriousness
of the crime itself, some justification can
be found for a moderate reduction of
punishment if the criminal attempts to
reduce the extent to which he deserves
such condemnation by giving assistance
to law enforcement efforts when he is in
a position to do so (even if pure self-
interest is the motive in almost all
cases).

Accordingly, the final rule adopted
herein permits a limited reduction of up
to one year (save for exceptional
circumstances) from the actual time in
prison which the Commission would
have ordered absent such cooperation.
This guideline may have the effect of
holding out a greater incentive for
cooperation to prisoners with sentences
of short to moderate length than to those
with long prison terms. However,
holding an offender to his just
punishment should presumptively be a
matter of principle when an extremely
serious crime or recidivistic offender is
at issue.
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“Exceptional circumstances” for a
departure from this guideline cannot at
this time be defined. Prosecutors may, in
individual cases, suggest factors for the
Commission's consideration, which
could include, for example, actual
retaliation against the prisoner or the
extraordinary seriousness of the
criminal activity targeted by the law
enforcement effort. However,
prosecutors may not promise particular
actions by the Commission, and should
not expect the Commission to consider
_ any advancement of the parole date
until the expected assistance is fully
completed.

The rule will be applied whether the
cooperation was given before or after
the individual went to prison. In the
case of cooperation given prior to
imprisonment, an important concern
from the Commission’s point of view,
will be the determination of whether or
- not assistance has been “adequately
rewarded.” In some cases, an intended
reward may confer no actual benefit.
For example, the elimination of a
minimum term of parole ineligibility on
a Rule 35 sentence reduction motion will
not necessarily result in a change in the
release date set by the Commission.
(The Commission may have set the
release date to require more than the
minimum service.) In other cases, a
charge may have been dismissed as an
incentive to cooperation, but the
underlying criminal behavior may have
been fully accounted for in setting the
release date. (See 18 U.S.C. 4206(a)
which requires the Commission to
consider the “nature and
circumstances”of the offense.} In such
cases, the only action which would
constitute a reward in terms of the
Commission’s standards (which it
imposes through its guidelines at 28 CFR
2.20) would be an appropriate reduction
from the presumptive parole date
established by the Commission. At
initial hearings (when a presumptive
date would not yet have been
_ established) the Commission will first
consider what parole release date it
would have deemed warranted in the
absence of any cooperation; the
Commission would then measure an
appropriate reduction from that
hypothetical date to establish the actual
release date.

On the other hand, the Commission
may refuse to grant any advancement if
the prisoner has received a sentence
already requiring release at or below the
date which the Commission would deem
warranted after consideration of such
cooperation. For example, if the -
Commission would have deemed
warranted a hypothetical release date at

40 months on a guideline range of 40 to
52 months, that date could be reduced
by up to one year. If a full twelve month
reduction were granted, the release date
would be reduced to 28 months. But if a
three year sentence had been imposed
(requiring release with good time credits
at 28 months), the actual release date
would coincide with the maximum
reward the Commission would be
prepared to give under its own
standards. Thus, a further reduction
would be considered only in exceptional
circumstances.

It is to be stressed that the
Commission will not consider any
reward at all if the result would be early
release for a serious offender who
constitutes a substantial threat to the
public safety. Cooperation in such cases
should be rewarded by the other
appropriate means (prison transfers or
privileges, etc.) within the discretion of
the Director of the U.S. Bureau of
Prisons.

Finally, the Commission has
postponed consideration of the question
of grants of immunity raised in the-
invitation of public comment. Further
comment on any feature of the rule
which is printed below will be
welcomed.

List of Subjects in 28 CFR Part 2

Administrative practice and
procedures, Prisons, Probation and
Parole.

PART 2—[AMENDED]

Accordingly, pursuant to the
provisions of 18 U.S.C. 4203(a}(1) and
4204(a)(6), 28 CFR Part 2 is amended by
adding a new § 2.63 as follows:

§2.63 Rewarding assistance in the
prosecution of other offenders; criteria and
guidelines.

(a) Under the limited circumstances
described below, the Commission may
consider as a factor in parole release
decisionmaking a prisoner’s assistance
to law enforcement authorities in the
prosecution of other offenders. The
following criteria must be met:

(1) The assistance must have been an
important factor in the investigation
and/or prosecution of an offender other
than the prisoner. Other significant law
enforcement assistance (e.g., providing
information critical to prison security)
may also be considered.

(2} The assistance must be reported to
the Commission in sufficient detail to
permit a full evaluation to be made, and
must be supported by the personal
‘endorsement of the responsible United
States Attorney or an official of
equivalent rank. However, no promises,
express or implied, as to a Parole

Commission reward shall be given any
weight in evaluating a prosecutorial
recommendation for leniency.

(3) The release of the prisoner must
not threaten the public safety.

(4) The assistance must not have been
adequately rewarded by other official
action.

(b) If the assistance meets the above
criteria, the Commission may consider
providing a reduction of up to one year
from the presumptive parole date that
the Commission would have deemed
warranted had such assistance not
occurred. If the prisoner would have
been continued to the expiration of
sentence, any reduction will be taken
from the presumptive parole date that
would have been deemed warranted if
the maximum sentence had been long
enough to permit the Commission to
exercise full discretion. Reductions
exceeding the one year limit specified
above may be congidered only in
exceptional circumstances. '

1 certify that this rule will not have a

" significant economic.impact on a

substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

Dated: November 14, 1983.

. Benjamin F. Baer,

Chairman, Parole Commission.
[FR Doc. 83-318889 Filed 11-25-83; 8:45 am|
BILLING CODE 4410-01-M

28 CFR Part 2

Paroling, Recommitting and
Supervising Federal Prisoners

AGENCY: Parole Commission, Justice.
ACTION: Final rule.

suMMARY: The Parole Commission is
amending its voting procedures for
original jurisdiction cases, 28 CFR 2.17
and 2.27, to expand consideration of
these important cases. To provide
broader consideration of these
important and difficult cases without
unduly increasing workload, the
Commission is amending the voting
procedures in its rules by increasing the
voting quorums required for decisions.
EFFECTIVE DATE: January 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Toby D. Slawsky, Office of General
Counsel, U.S. Parole Commission, 5550
Friendship Blvd., Chevy Chase,
Maryland 20815, Telephone (301) 492~
5959.

SUPPLEMENTARY INFORMATION: Those
cases designated for the Commission’s
original jurisdiction consideration are
the most serious and complex cases the
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Commission decides. To provide
broader consideration of these
important and difficult cases without
unduly increasing workload, the
Commission is amending the voting

- procedures in its rules at 28 CFR 2.17,
Original Jurisdiction Cases and § 2.27,
Appeals of Original Jurisdiction Cases
by increasing the voting quorums
required for decisions. These
amendments provide that 1) in the initial
consideration of a case designated for
original jurisdiction review, a decision
be based upon the concurrence of four
votes, rather than the present
requirement of three votes; and 2) in the
consideration of an appeal of a case
designated for original jurisdiction
review, a decision be based upon a
quorum of six Commissioners rather
than the present quorum of five
Commissioners.

List of Subjects in 28 CFR Part 2

Administrative practice and
procedures, Prisoners, Probation and
parole.

PART 2—[AMENDED]

Accordingly, pursuant to 18 U.S.C.
4203(a)(1) and 4204(a)(8), 28 CFR Part 2
is amended by revising § 2.17(a) and
§ 2.27(a) as follows:

§'2.17 Original jurisdiction cases.

(a) Following any hearing conducted
pursuant to these rules, a Regional
Commissioner may designate certain
cases for decision by a quorum of
Commissioners as described below, as
original jurisdiction cases. In such
instances, he shall forward the case
with his vote, and any additional
comments he may deem germane, 16 the
National Commissioners for decision.
Decisions shall be based upon the
concurrence of four votes, with the
appropriate Regional Commissioner and
each National Commissioner having one
vote. Additional votes, if required, shall
be cast by the other Regional
Commissioners on a rotating basis as
established by the Chairman of the
Commission.

- * * * *

§ 2.27 Appeal of original jurisdiction
cases.

(a) Cases decided under the procedure
specified in § 2.17 may be appealed
within thirty days of the date of the
decision on a form provided for this
purpose. Appeals will be reviewed at
the next regularly scheduled meeting of
the Commission provided they are
received thirty days in advance of such

" meeting. Appeals received in the office
of the Commission’s National Appeals
Board in Washington, D.C,, less than

thirty days in advance of a regularly
scheduled meeting will be reviewed at
the next regularly scheduled meeting
thereafter. A quorum of six
Commissioners shall be required and
decisions shall be by majority vote. In
case of a tie vote, the previous decision

shall stand. This appellate decision shall

be final. :

* * * * *

1 certify that this rule will not have a
significant economic impact upon a
substantial number of small entities within
the meaning of the Regulatory Flexibility Act.

Dated: November 14, 1983.

Benjamin F. Baer,

Chairman, Parole Commission.
[FR Doc. 83-31687 Filed 11-25-83; 8:45 am|
BILLING CODE 4410-01-M

28 CFR Part 2

Paroling, Recommitting, and
Supervising Federal Prisoners -

AGENCY: United States Parole
Commission, Justice.
ACTION: Final rule.

SUMMARY: On May 23, 1983 the U.S.
Parole Commission published an interim
rule with request for comment in the
Federal Register {48 FR 22918) amending
28 CFR to remove an inconsistency from
its sanctions for escape. The
Commission is now making this a final
rule.

Previously, 28 CFR 2.36 provided a
range of 3-6 months for escape without
force from a non-secure facility if the
prisoner was absent less than 7 days,
and 6-12 months if the prisoner was
absent 7 days or more. This provision
seemed to suggest that the sanction for
escape may be determined by how
swiftly the escapee was apprehended
rather than by any efforts on the part of
the escapee to surrender. To remove this
ambiguity the phrase “absent less than 7
days” is changed to read “voluntary
return in 6 days or less”. Additionally,
the guideline range for escape from a
non-secure facility and voluntary return
in six days or less is amended from 3-6
months to less than or equal to 8
months.

EFFECTIVE DATE: January 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Toby D. Slawsky, Office of General
Counsel, U.S. Parole Commission, 5550
Friendship Bivd., Chevy Chase,
Maryland 20815, Telephone (301) 492-
5959.

SUPPLEMENTARY INFORMATION: The only
public comment received on this rule
was from the Washington Legal
Foundation which supported
amendment of the rule insofar as it

removed an ambiguity. However, they
opposed the removal of the three month
minimum sanction for escape from a
non-secure facility because, in their
view, it allows for an “unwarranted
amount of descretion and serves only to
depreciate the wrongfulness of the
escape.” The Commission believes that
a three month minimum for a walk away
from a non-secure facility with a
voluntary return before seven days
appears excessive and that the sanction
for such escape should be more flexible
making it consistent with the sanction
for absconding from supervision.

List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, Prisons, Probation and
parole.

Accordingly, purusuant to the
provisions of 18 U.S.C. 4203(a)(1) and
4204(a)(6), 28 CFR 2.36(a)(2)(i) published
as an interim rule with request for
comment at 48 FR 22918 on May 23, 1983
is made a final rule.

1 certify that this rule will not have &
significant economic impact on a substantial
number of small entities within the meaning
of the Regulatory Flexibility Act.

Dated: November 14, 1983.
Benjamin F. Baer,
Chairman, U.S. Parole Commission.
[FR Doc. 83-31688 Filed 11-25-83; 8:45 am]
BILLING CODE 4410-01-M

. DEPARTMENT OF DEFENSE
" Office of the Secretary

32 CFR Parts 1-39
[DAC 76-46]

Defense Acquisition Regulation

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This document publishes
changes to the Defense Acquisition
Regulation contained in the Code of
Federal Regulations. The changes are
the same as those in Defense
Acquisition Circular 76-46. Some of the
changes include: DoD Replenishment
Parts Breakout Program; preference for
U.S. flag air carriers; Defense Contract
Simplification Program; cost accounting
standards; four-step source selegtion
procedures; short form research
contract; affirmative action for disabled
veterans and veterans of the Vietnam
Era; relocation costs; procurement
management reporting system; and
editorial corrections. Also included in
this document are the following items
issued for information and guidance: (1)
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Information with respect to an OMB rule
which establishes applicability of the
Paperwork Reduction Act to collection
of information associated with Federal
acquisition; (2} special notice regarding
logistic support and privileges for DoD
contractor personnel and family
members; and (3) a price list for jewel
bearings manufactured by the William
Langer Jewel Bearing Plant, effective
May 31, 1983.

EFFECTIVE DATE: Upon receipt, in
accordance with DAR 1-106.2(d).

FOR FURTHER INFORMATION CONTACT:
]. Brannan, Director, Defense
Acquisition Regulatory Council,
OUSDRE(AM}(DARS),
OUSDRE{M&RS), Room 3D 139,
Pentagon, Washington, D.C. 20301,
Telephone (202)697-7266.
SUPPLEMENTARY INFORMATION:

Background

The Defense Acquisition Regulation
(DAR) is codified in Title 32, Parts 1-39,
Volumes I, II, and III, of the Code of
Federal Regulations (CFR). The July 1,
1983 revision of the CFR is the most
recent edition of that title. It reflects
amendments to the 1976 edition of the
DAR made by Defense Acquisition
Circulars 76-1 through 76-44.

The Department of Defense
announced the promulgation of the 1979
CER edition in the Federal Register of
December 31, 1979 (44 FR 77158), and
also announced at that time that
subsequent amendments to the DAR
would be published in the Federal
Register. -

Defense Acquisition Circular 76-46

This document contains amendments
to the Defense Acquisition Regulation in
the form of replacement pages which
were included in DAC 76-48, issued
August 24, 1983. The following is a
summary of the amendments:

DAR Supplement No. 8, DoD
Replenishment Parts Breakout Program,
dated June 1, 1983, has been published.
DAR 1-313 and 1-326.1 are revised to
reflect reference to supplement No. 6. A
new paragraph 1-201.42 is added to
provide the definition for replenishment
part. -

Preference for United States Flag Air
Carriers. DAR 1-336 and 7-104.95 are
revised to implement a Comptroller
General's memorandum entitled
“Guidelines for Implementation of the
Fly America Act.”

Defense Contract Simplification
Program. As a preliminary result of the
Department of Defense Contract
Simplification Program, three changes
are included in this document: (1)
Additional latitude in the use of master

solicitations (2-201(c)); (2) authority to
use letter RFPs and RFQs (3-501(b)); and
(3) authority to unilaterally modify
purchase orders prior to commencement
of performance (3-608.4(b)).

Cost Accounting Standards. Section
III, Part 12 and the clause at DAR 7-
104.83(b) on the administration of cost
accounting standards and the
submission of cost impact proposals
have been revised to aid the contracting
officer in obtaining sufficient
information in a timely manner to
resolve cost accounting related issues.
One change will authorize the
contracting officer to withhold up to 10%
of each subsequent payment made after
a contractor fails to submit a cost
impact proposal, and another change
will require the contractor to display
shifts in costs among contract types and
agencies or departments in a more
organized manner when submitting a
cost impact proposal.

Four-Step Source Selection
Procedures. DAR 4-107 is revised to
make the Four-Step procedures
discretionary, as opposed to mandating
their use on certain large research and
development procurements.

Short Form Research Contract. As a
result of a two-year test of a Short Form
Research Contract (SFRC) for awards to
educational institutions and nonprofit
organizations whose primary purpose is
the conduct of scientific research, when
the basis of award is an unsolicited
proposal, it has been determined to
incorporate in the DAR the SFRC
format, procedures, and contract
provisions (Section IV, Part 10 and
Section VII, Part 22).

Affirmative Action for Disabled
Veterans and Veterans of the Vietnam
Era. Paragraph (d) of DAR 7-103.27 is
deleted to remove the requirement for
filing quarterly hiring reports with local
offices of state employment services.
This deletion reflects suspension of the
requirement by the Department of

~ Labor.

Relocation Costs. DAR 15-107, 15—
205.25, and 15-205.46 are revised to
clarify that costs associated with both
individual and mass moves are subject
to the limitations and exclusions of 15~
205.25 .

Procurement Management Reporting
System (DD Forms 350 and 1057).
Effective with Fiscal Year 1984
reporting, Section XXI, Parts 1 and 2
have been revised extensively in
conjunction with the DD Forms 350 and
1057. The revisions reflect the maximum
use of standard data elements, improved
data element and data item
nomenclature, the elimination of
unnecessary data elements, and

improved conformance with the Federal
reporting system.

Editorial Corrections. The clause in
DAR 7-104.33 is revised to change the
reference to paragraph (a) of the
“Inspection” clause. DAR 22-103 is
revised to raise the dollar figure from
$500 to $1,000.

Because the Defense Acquisition
Regulation concerns agency
management, public property, and
contracts, it is not necessary to issue
proposed rules for public comment.
Neither is it necessary to delay the
effective date until 30 days after the
date of publication of these rules, 5
U.S.C. 533 (a) and (d). The amendments
became effective on receipt in .
accordance with DAR 1-106.2(d).

How to Use Replacement Pages

Reproduced at the end of this
document are replacement pages from
DAC 76-48. The number at the top of
each page (for example, 1:20) identifies
the page from the Regulation which is
being replaced. The number at the
bottom of the page is a reference to the
last appearing numbered paragraph on
that page, or if none shows, on a
preceding page. The vertical line in the
right margin indicates where the
amendment is located.

List of Subjects in 32 CFR Parts 1-3¢
Government procurement.
Adoption of Amendments

Therefore, the Defense Acquisition
Regulation contained in the July 1, 1983
edition of 32 CFR Parts 1-39, Volumes I,
II, and I11, is amended in the DAR
paragraphs indicated by substitution of
the replacement pages listed in the
table.

DAR paragraph . Replacement pages
Volume |

1-201.42 (added)........cccvvinivennaniniasenionss 1:20.
1-313(a) ...... 1:31.
1-326.1(b) 3 1:60.
1-336.1(a) 1:75.
1-336.2(a)-(c) v 1:76.
1-336.2(d)-(h) (ad: | 1:76, 1:76-A.
1-336.3. 1:76-A, 1:76-8.
11003, HE) cvevrcrerrrsonssesssessetsecsuasscssanenss 1:168.
2-201(c) 2:117-A.
3-501(b) 3:58.
3-608.4(b) 3:95 through 3:97.
3-1201 3:178.
3-1202 3:178.
3-1203(a) 3:178, 3:179.
3-1203(c) 3:179.
'3-1203(d)~{g) ] 31179, 3:180.
3-1204.1(a) . 3:181.
3-1204.1(b) 3:182.
3-1204.2(a) 3:182.
3-1204.2(b) 3:182.
3-1205(d) 3:183.
3-1206(a) 3:184.
3-1206(c) 3:184,
3-1207(a)-(¢) 3:184, 3:185.
3-1208(c) 3:186.
3-1210 (reserved) (dsleted)............c.... 3:186.
3-1211 3:187.
3-1212(d)

3:187.
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DAR paragraph Replacement pages DAR paragraph Replacement pages DAR paragraph - Replacement pages
3-1212(f) .} 3:188. 7-220313  twough  7-2203:29 | 7:538-G. 21-105.13(8)~(1) cvecrsercmserrseeresenrenseneannen 21:8, 21:10, 21:11,
3-1212(h) 3:188. (added). ] 21-108(a)-(c). 21:11,
3-1213(¢)~(6) (8006M)....ovvrrvrrmnrerrrarrrs 3:189. 7-2203.30  through  7-220351 { 7:538-H. PR [e R E-ARR T K —_———— 12:12, 21113, 21114,
3-1213()... : 3:189-A. (added). 21-108.5 21:14.
3-1214(0)~(0) (80960)....rcccerrrrrmareree 3:189-A, 3:189-B. 7-2203.52  through  7-2203.56 § 7:538-L. 21-106.5(8) ecoverrrmreresrsssrsererenond 21:14, 21:35, 21:16.
3-1214(e) 3:189-8. (added). : £1-1088 et 21118,
4-107.4{c) 48, 7-2204 {added) 21-106.6 (a) and (b).ccirerrccrnscniinmsennaes 21:17
4-107.2 48-A, 7-2204.1 and 7-2204.2 (added).. g:':g;(:’)""‘ ‘
4-107.3 48-A 7-22043 and 7-2204.4 (added).. R
4-107.4 (4-107.4 deleted; 4-107.5 | 4:8-A through 4:8-C, 7-2204.5 (added) 21-107.3(a)-(¢)
changed to 4-107.4). 49, 7-2204.6 (added) ] 7:538-K. 21-107.4{a)(6) :
Section tV, Part 10 (added)...... 4:49. 7-2204.7 (added) | 7:538-K, 7:538-L, 21-107.5(a)~(c) R
4-1000 (added)............ 4:49. 1 7:538-m. 21-107.6{a)-(c B
(a)-(c)
4-1001(a)-(c) (added).... 4:49, 7-2204.8 (83ddBA).....cencrecrreerarerrcarnennnend| 7:538-M. 21-107.7(a)~(d) .
4-1002(a) and (b) (added) - 7-2204.9 through 7-2204.11 (added)..| 7:538-N. 21-107.8(8)-(c} ... .
4-1003(a){f) (added)........ 7-2204.12 {added) 1 7:538-N, 7:538-0. 21-107.9 :
4-1004(a)-(h) (added)..... 7-2204.13 through 7-2204.36 | 7:538-0. 21-107.%(a)-(f) :
4-1005(a)-(d) (added) (added). - f E
4-1006 (added)... 7-220437  through  7-2204.55 | 7:538-P. 21-107.11 :
4-1007 (added) {added). 21-107.12(a)-(e). ¢
4-1008 (added)... : 7-220456  through  7-2204.62 { 7:538-Q. g:-}gz.w(a)—(e). :
DD Form 2222 {added)... 1a 49—5 through 4:49- (added). - :
¢ M o 15-107(g) 15:5. 21-109 :
Volume il 15-205.23 15:29. 51—2%1—21—109.4 ................................. 21521
7-103.27 7:26 through 7:28. 15-205.24 15:29. 21-201 (a)ehr :
7-104.33 7:76-A.° 15-205.25 15:28. 21-202(a)-(g) -
7-104.83(a) 7:126 through 7:128- 15-205.25 (a) through (d). .| 15:28-A to 15:30. 21-203
B. 15-205.26(e) (added) .| 15:30. 21-204{8)-(0)
7-104.83(b} 7:128-C, 7:128-D, 15-205.45 15:47-A, 21-204.1(b)
7:128-E. 15-205.46(a)-~(d).. - 17:47-A, 21-205(a)-(9)
7-104.95 7:139. 15-205.46(e) (dele .| 17:47-A. 21-206.
7-203.27 7:192. 15-205.46 (f) and (g) relettered (e) 15:47-A. 21-207.
7-2003.67 7:522 through 7:524, and (). Votume fi 21-208(a)-{c). :
7:524-A. ‘olume 22-103, :
7-2200 (added) 7:538-A. 21-000. 211, E—211.5_ :
7-2001(a) and (b) (added). AR VR TV () O 211, Appendix F, Table of Contents............. 1.
. 21-100. 21:1. F-200.350 Fo1.
7-2202 (added) :
7-2202.1 (added) 21-101 - 2111, F=200.1057 ...ccoeerreeccnrernsremssnssmasasssarsrassns | F198.
7-2202.2 (added) 21-102(a)-(d) .. 21:2, 21:3,
7-2202.3 (added) 21-103(a)-{e) .. .| 21:3, 21:4.
7-2203 (8D080) e.vleorrrcreecenrronrrnsneend 21-104 214, M. S. Healy,
7-2203.1 (added) 21-104 }{a)-(c)

7-2203.2 (added)

7-2203.3 (added)

7-2203.4 (added)

7-2203.5 (added)

7-2203.6 (added;

7-2203.7 (added)

7-2203.8 (added).........coeeccumunnrmssaencnnenens
7-2203.9 (added)

7-2203.10 (added)...
7-2203.11 (added).
7-2203.12 (added).

7:538-C through |
7:538-E. .

7:538-E, 7:538-F.

7:538-F,

7:538-F:

21-104.2 (a) and (b)...

21-105.

21-105.1 (a) and (b)....
21-105.2

21-105.3

21-105.4(a)~(C) ...
21-105.5(a)~(d) ...
21-105.6

21-105.7

21-105.8{8){0) ..coomeee e rercirennsssnnrninnsd

21:8.
21:8, 219,

OSD Federal Register Liaison Officer,
Washington Headquarters Services,

Department of Defense.
November 18, 1983.
BILLING CODE 3810-01-M
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32 CFR Parts 1-39 were included in DAC 76-45, issued June Commodity Assignments—Exclusions
30, 1983. The following is a summary of  for Local Purchase of Integrated

IDAC 76-45] the amendments:

Defense Acquisition Regulation

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This document publishes

- changes to the Defense Acquisition
Regulation contained in the Code of
Federal Regulations. The changes are
the same as those in Defense
Acquisition Circular 76-45. Some of the
changes include: designation of AF
Space Command as “Head of a
Contracting Activity;” multiyear
procurement; purchase of high-purity
silicon; Standard Form 44 threshold
change; instructions to contract auditor
in revised DCAA Form 1; elimination of
the Contractors Weighted Average
Share (CWAS) in Cost Risk Program;
noncompetitive unsolicited proposals;
commodity agsignments; exceptions to
Balance of Payments Program; special
country request with respect to sales
commissions and fees; use and rental of
Government property; contractor
inventory redistribution system;
contractual reports {A-E contracts);
DAR Appendix I (Fuels); and
miscellaneous editorial corrections.
EFFECTIVE DATE: Upon receipt, in
accordance with DAR 1-106.2(d).

FOR FURTHER INFORMATION CONTACT:

]. Brannan, Director, Defense
Acquisition Regulatory Council,
QUSDRE(AM)(DARS),
OUSDRE(M&RS), Room 3D139,
Pentagon, Washington, D.C. 20301,
Telephone (202) 697-7266.

SUPPLEMENTARY INFORMATION:
Background

The Defense Acquisition Regulation
(DAR) is codified in Title 32, Parts 1-39,
Volumes I, II, and III, of the Code of
Federal Regulations (CFR). The July 1,
1983 revision of the CFR is the most
recent edition of that title. It reflects
amendments to the 1976 edition of the
DAR made by Defense Acquisition
Circulars 76-1 through 76—44.

The Department of Defense
announced the promulgation of the 1979
CFR edition in the Federal Register of
December 31, 1979 (44 FR 77158), and
also announced at that time that '
subsequent amendments to the DAR
would be published in the Federal
Register.

Defense Acquisition Circular 76-45

This document contains amendments
to the Defense Acquisition Regulation in
the form of replacement pages which

Head of Contracting Activity.
Effective 1 April 1983, Headquarters
Space Command became “Head of a
Contracting Activity” for the Air Force,
and is added to the list in DAR 1-201.14.
Also, an editorial change is made to
reflect the correct title for the HQ US
Air Force procuring activity directorate.

Multiyear Procurement. DAR 1-300
and 1-322 are revised to provide for the
expanded use of multiyear procurment.
The revision includes the changes
required by Public Law 97-86 as
previously implemented Departmentally.

Purchase of High-Purity Silicon. DAR
1-2207.5 has been added to restrict the

- purchase of high-purity silicon to

domestic sources in accordance with
DoD policy. The clauses set forth in 7-
104.109 and elsewhere in Section VII
shall be used as instructed.

Standard Form 44 Threshold Change.
DAR 3-808.9(b)(i) is changed to reflect
GSA'’s approval of DoD’s request to
utilize the Standard Form 44 for
purchases both within the United States
and outside the United States of
aviation fuel and oil in amounts up to
$10,000.

DCAA Form 1, “Notice of Contract
Costs Suspended and/or Disapproved.”
DAR 3-809 is revised to provide
instructions to the contract auditor as
outlined in the revised DCAA Form 1.

Contractors Weighted Average Share
(CWAS] in Cost Risk Program. A recent
study of the Contractors Weighted
Average Share (CWAS) in Cost Risk
Program indicated that the program has
not achieved the benefits expected and,
in many instances, restricts the proper
surveillance of contractors. Based on
these findings, the Deputy Secretary of
Defense has approved the study
recommendation and eliminated the
program. The DAR is revised
accordingly.

Noncompetitive Unsolicited
Proposals. DAC 76-28, dated July 15,
1981, published guidance with respect to
implementation of a new general
provision which was included in the
1981 Department of Defense
Appropriation Act applicable to
contracts entered into on the basis of
unsolicited proposals using funds
appropriated by the act. It was stated at
that time that should this general
provision become a continuing
appropriation act provision, appropriate
language would be incorporated in the
DAR. DAR 4-910 is revised to
accommodate the provision. Related
changes to Section XXII will be issued
at a later date.

Material Managed Items (Emergency
Purchase): DAR 5~1201.2(d) is revised to
delete the requirement to provide copies
of contracts to the Office of Federal
Supply and Services, GSA, when
emergency purchases are made. It has
been determined, in coordination with
GSA, the requirement is no longer
necessary. ' :

Exceptions to Balance of Payments
Program. DAR 6-803.2(b)(1) is revised to .
add Commander, Space Command, to
the list of individuals who are
authorized to make determinations with
respect to exceptions to the Balance of
Payments Program, as shown in 6-
803.2(a). Also, an editorial change is
made to reflect the correct title for
Commander, Air Force Communications
Command.

Special Country Requests with
Respect to Sales Commissions and Fees.
DAR 6-1305.8 is revised to include
United Arab Emirates in the list of
countries which have indicated they will
not accept a Letter of Offer and -
Acceptance (LOA) which contains
agent’s fees or commissions without
their prior approval.

Use and Rental of Government
Property. DAR 13-401 and 13-404(a)
have been revised to clarify coverage

pertaining to use of Government

property and Foreign Military Sales
(FMS), i.e., (i) FMS use is usually on a
rental basis; (ii) FMS use is Government
use; and (iii) what the difference is
between Government and non-
Government use.

Contractor Inventory Redistribution
System (CIRS) and Instructions for
Preparing Inventory Schedules of
Contractor Inventory. DAR 24-101.29 is
revised to define serviceable/usable
property in positive terms of new
Federal Condition Codes. A new
paragraph (h) is added to DAR 24-205.4,
Screening Procedures, with respect to
Contractor Inventory Redistribution
System (CIRS). DD Form 1115,
Instructions in Preparing Inventory
Schedules of Contractor Inventory, is
canceled. The instructions formerly
contained in the form have been

" changed extensively and incorporated in

a new paragraph 24-302.9. The
definition of “scrap” has been changed

_to be consistent with condition codes
- defined in 24-302.9. DD Form 1348-1 is

substituted for DD Form 1483 which is
deleted from the DAR. Standard Form
125 is deleted from the DAR as a result
of cancellation of the form by GSA.
Related changes to Sections VIII and
XVI, and to Appendices B and C are

included in this document.
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Contractual Reports (A-E Contracts).

DAR 18-404.2 requires submission to the .

ASD (Manpower, Reserve Affairs and
Logistics) of reports of architect-
engineer contzacts over $100,000.
Coverage in DAR 18-404.2 is deleted
since it has been determined these
reports are no longer necessary.

DAR Appendix I (Fuels). DAR 12401 is
revised to include in.the Special
Distribution Table (Table 2), provision
for submission of DD Form 250 to the
cognizant Defense Fuel Region for bulk
petroleum shipments. Table 3 in DAR I-
702 is revised to reflect current
procedures for distribution of DD Form
250-1. Table 4 in DAR I-702 is revised to
. provide a current list of Defense Fuel
Region locations and areas of
responsibility.

Survey and Statistical Sampling.
Annex II to DAR (ASPR) Supplement
No. 8, is revised to extend the lot range
from 10,000 to 100,000+ .

Editorial Corrections. DAR 1-113.1 is
revised to reflect the correct number and
date of SECNAYV INST for the Navy.
DAR 16-303 is revised to reinstate
reference to impending revision of DD
Form 1155r, erroneously deleted from
DAC 76—43. DAR 23-204 is revised to
delete reference to “minority business
" enterprises,” a term no longer used.
DAR 24-204.4{e)(1) is revised to reflect a
change of address for Defense Property
Disposal Service from Colts Neck, New -
Jersey, to Battle Creek, Michigan. DAR
Appendix E is revised to change the
reference in E-500.3 from 1~201.5 to 1~
201.4. Appendix F is revised to include
the latest edition (82 JUN) of DD Form
1567, Labor Standards Interview, and to
include the latest edition (82 SEP) of DD
Form 1155, which was inadvertently
omitted from DAC 76-43.

Because the Defense Acquisition
Regulation concerns agency
management, public property, and
contracts, it is not necessary to igsue
proposed rules for public comment.
Neither is it necessary to delay the
effective date until 30 days after the
date of publication of these rules, 5
U.S.C. 533 (a) and (d). The amendments
became effective on receipt, in
accordance with DAR 1-106.2(d).

How to Use Replacement Pages

Reproduced at the end. of this
document are replacement pages from
DAC 76—45. The number at the top of
each page (for example, 1:11) identifies
the page from the Regulation which is
being replaced. The number at the
bottom of the page is a reference to the
last appearing numbered paragraph on
that page, or if none shows, on a
preceding page. The vertical line in the
right margin indicates where the

amendment is located.

List of Subjects in 32 CFR Parts 1-39

Government procurement.

Adoption of Amendments

Therefore, the Defense Acquisition
Regulation contained in the July 1, 1983
edition of 32 CFR Parts 1-39, Volumes I,
11, and 111, is amended in the DAR ~
paragraphs indicated by substitution of
the replacement pages listed in the

24-206.1(h)...

table.
DAR paragraph Replacement pages
Volume |
1-1131 111,
1-201.14 1:17.
1-300.1 (added)......occovreeimmacrmerenesecrens 1:21, 1:21-A.
1-300.2-1-300.5 (formerly 1-300.1- | 1:21.

1-300.4).
1-322.1(a)~(d) ....
1-322.1(f)-(h) ....
1-322.2

1-322.2(8)=(C).ccorsrussssismrerssiessrssesensassesss
1-322.2()

1-3222091-{) (tormery ()-G).......
1-322

1-322. 3(h)

1-322.4(a)-(c).
1-322.6(a)

1-322.8 (a) and (b)

1-2207.5

1-2207.5(a)~(C) (20GEM)..cuvvcerrrrrrsssensen ’

3-608.9(b)

3-808(c)

Section I, Part 10 (reserved) (de-
feted).
3-1000-3-1006 (deleted) .........cccsvunees

4-910

5-1201.2(d)

6-803.2(b)

6-1305.6

Volume Il
7-104.108 {reserved)
7-104.109 (added)..

7-204.70 (added)
7-303.71 (added)...

7-403.67 (added)
8-101.17

8-101.18

8-805.1

8-805.2

1:39 through 1:42.
1:42, 1:43,

1:43.

1:43 through 1:46.
1:46.

1:47.

1:47.

1:48.

1:48.

1:49.

1:50, 1:51 through

1:63.

1:228.

1:228, 1:229.

3:103.

3:153 through 3:156.
3:165.

3:166 through 3:170
deleted.

4:46, 4:46-A.

5:61.

6:37.

6:56. °

7:140-G.
7:140-G.
:205.
7:241,

'7:266.

8:3.
8:3.
8:53.
8:56.

. 1-702 (Table 4)

OAR paragraph

Replacement pages -

8-805.3

8-805.4

13-401

13-402(a)-~(d) ....
13-403(a)-(d)
13-404(a)-(e) ...

13-405-13-408 (deleted)...

15-201.3(b) (deleted)
Volume il
16-303
© 16-702.5
16-818
18-403.2

18-404.2 (a) and (b) (deleted)..............
23-204

Section XXIV, Table of Contents..........
24-101.26

24-101.29

24-101.34 (added)..........cccovverivririnnec
24-102

24-203

24-203.1

24-203.2

24-204.4(e)
24-205.1(d)
24-205.2(b)

24-205.4(c)
24-205.4(d) (reserved)...
24-205.4(h) (added)

24-206.1(j) ...
24-207(b)

| 24:23,

24-207(h)

'24-212.1(b)

24-213(a)
24-301.3 (reserved)........mvemiieisnss
24-301.5

24-301.7

24-301.13

24-301.14 (formerly 24-301.15)...........
24-301.15 (formerly 24-301.16)............
24-301.17 (deleted)

24-302. 9(a)—(() (added)...........coouvenerenns
B-102.%

C-102. 16

E-500.3

Appendix F, Table of Contents.............
F100.125 (d d

F200.1115 (deleted) ............................... |

F200.1155

F200.1483 (deleted) ..
F200.1567

1-401 (Table 2)..
1-702 (Table 3)..

- 1321, 13:22,

13:23.
13:23-A.

15:7.

16:16.

16:40.

16:52.

18:18.

18:20. 18:21.

23:12.

1 through 4.

24:4.

24:4,

24:4,

24:4.

24:8.

24:8.

24:8, 24:9.

24112,

24:13,

2415,

2418,

24:19.

2419,
A

24:28.

24:14.
24:16.
24:19.

24:20, 24:20-

24:24.
24:29.

24:31.

24:33.

24:34.

24:35,

24:35.

24:35.

24:35,

24:36.

24:36.

24:36.

24:51 through 24:57.
B:4.

Ca.

E:42.

2,6,7and 8.

F54-A deleted.

F189 (F200 and F201
deleted).

F205.

F225 (F226 deleted)

F25

I31 1:32.

Change to DAR Supplement No. 3—
not in CFR: Annex I, page $3:29

M. S. Healy,

OSD Federal Register Liaison Officer,
Washington Headquarters Services,

Department of Defense.
November 18, 1983.

BILLING CODE 3810-01-M
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